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The facts giving rise to petitioner's claim of double 
jeopardy are detailed in petitioner's main brief and need 
not be repeated here. Petitioner seeks rehearing because the 
Court overlooked points of law and fact which reveal that its 
decision was in error. 

At the close of the oral argument, the Court announced 
from the bench its decision to affirm. Judge Mansfield, 
speaking for the Court, briefly explained that the affirmance 
was on the basis that the necessary witnesses were unavailable 
as the result of circumstances beyond the prosecutor's control 
and likened the čase to Wado v. Hunter, 336 U.S. 684 (1949) , 
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where the movement of an army in the field made necessary 
witnesses unavailable, This conclusion overlooks the fact 
that the first trial in this action commenced without necessary 
witnesses because of prosecutorial neglect in ascertaining 
whether such witnesses would be available before the jury 
was sworn. It also overlooks the fact that in Wade one of 
the important circumstances justifying the application of 
the doctrine of manife t necessáty was that the court martial 
otficers were needed to perform their military function. 336 
U.S, at 692. This factor makes the Wade decision much more 
like Sim mons v. United States , 142 U.S, 148 (1891), or Thompson 
v, United States , 155 U.S. 271 (1894), where possible dis- 
qualification of trial jurors was discovered during trial. 

It sharply distinguishes Wade from Downum v. United States , 

372 U.S. 734 (1963), which found double jeopardy applicable • 
where witnesses were unavailable. 

Petitioner respectfully submits that when all the 
circumstances are examined, there is no basis in the doctrine 
of manifest necessity for the decision to discharge the jury 
and compel petitioner to face a second trial. 
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